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INTRODUCTION

I have been asked to review the laws related to the tobacco trust fund and whether the Legislature
can appropriate interest and income from the settlement trust fund for health care services,
specifically medicaid services.

QUESTION PRESENTED

Given current law, and the constitutional constraint that "[a]ppropriations of the interest, income,

or principal from the [tobacco] trust fund shall not be used to replace state or federal money used

to fund tobacco disease prevention programs and state programs that existed on December 31,
. 1999, providing benefits, services, or coverage of the health care needs of the people of

Montana," can tobacco funds be used to pay for medicaid services?

SHORT ANSWER

The medicaid program is a program that existed on December 31, 1999, and provides "benefits,
services, or coverage of the health care needs of the people of Montana." Therefore, the
Legislature can appropriate interest and income from the settlement trust fund for services as
long as the funds do not replace state or federal money. Otherwise stated, the Legislature can
appropriate the permitted funds in the account as long as the funds are in addition to the 1999
levels, and comply with current law, which is set forth below.

LAW/ANALYSIS

Article XII, Section 4, of the Montana Constitution establishes the Montana tobacco settlement
trust fund, and provides:

(1) The legislature shall dedicate not less than two-fifths of any tobacco
settlement proceeds received on or after January 1, 2001, to a trust fund,
nine-tenths of the interest and income of which may be appropriated. One-tenth of
the interest and income derived from the trust fund on or after January 1, 2001,

‘ shall be deposited in the trust fund. The principal of the trust fund and one-tenth
of the interest and income deposited in the trust fund shall remain forever
inviolate unless appropriated by a vote of two-thirds of the members of each
house of the legislature.



(2) Appropriations of the interest, income, or principal from the trust fund
shall be used only for tobacco disease prevention programs and state programs
providing benefits, services, or coverage that are related to the health care needs
of the people of Montana and may not be used for other purposes.

(3) Appropriations of the interest, income, or principal from the trust fund

shall not be used to replace state or federal money used to fund tobacco disease

prevention programs and state programs that existed on December 31, 1999,

providing benefits, services, or coverage of the health care needs of the people of
Montana.

(Emphasis added). The 2001 Legislature enacted a series of laws related to the tobacco trust
fund. Section 17-6-601, MCA, provides that the purpose of the trust fund it "to provide a
permanent source of revenue to fund the costs that the state incurs in: (1) programs for tobacco
disease prevention; and (2) providing benefits, services, or coverage of health care needs."

Section 17-6-606, MCA, further provides:

The purpose of this section is to dedicate a portion of the tobacco settlement
proceeds to fund statewide programs for tobacco disease prevention designed to:
(a) discourage children from starting use of tobacco;

(b) assist adults in quitting use of tobacco;

(c) provide funds for the children's health insurance program; and

(d) provide funds for the comprehensive health association programs. ‘

Section 17-6-606(2), MCA, provides that 32% of the total yearly tobacco settlement
proceeds must be deposited in a state special revenue account and may be used only for funding
statewide programs for tobacco disease prevention designed to prevent children from starting
tobacco use and to help adults who want to quit tobacco use.

Section 17-6-606(3) provides that 17% of the total yearly tobacco settlement proceeds
must be deposited in a state special revenue account and may be used only for:

(a) matching funds to secure the maximum amount of federal funds for the Children's
Health Insurance Program Act provided for in Title 53, chapter 4, part 10; and

(b) programs of the comprehensive health association provided for in Title 33, chapter
22, part 15, with funding use subject to 33-22-1513.

The Legislature shall appropriate money from the state special revenue accounts provided
for in this section for programs for tobacco disease prevention, for the programs referred to in the
subsection establishing the account, and for funding the tobacco prevention advisory board.
Section 17-6-606(5), MCA. Also, funds deposited in a state special revenue account, as provided
in 17-6-606(2) or (3), that are not appropriated within 2 years after the date of deposit must be
transferred to the trust fund.
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Under sections 17-6-603(1) and (3), MCA, 90% of the interest and income derived from
the trust fund must be deposited in an account in the state special revenue fund. The Legislature
shall appropriate the funds in this account "for programs for tobacco disease prevention and for
state programs that provide benefits, services, or coverage of health care needs." Section 17-6-
603, MCA, restricts the use of funds identical to Article XII, Section 4(3):

The money appropriated under this section may not be used to_replace state or
federal money used to fund programs for tobacco disease prevention or state
programs in existence on December 31, 1999, that provide benefits, services, or
coverage of health care needs.

ANALYSIS

The language of the constitution does not prevent funding from the interest and income of
programs that existed in 1999, only that if they did exist in 1999, the funds being appropriated by
the Legislature for these programs must be in addition to 1999 levels.!

' As a side note, the 2003 Legislature amended 17-6-606 on a short term basis to include
the funding of "human services programs" as one of the purposes of the fund in (1). Senate Bill
No. 485 (2003) also amended (2) to allow funds in the special revenue account established in (2)
be used for "funding human services program." Similarly, (3) was amended to allow funds in
the special revenue account established in (3) be used for "matching funds to secure the
maximum amount of federal funds for the medicaid program." The Legislature also approved
the transfer of nearly $12 million for the biennium from the state special revenue account in 2)
to a "Prevention and Stabilization Account". However, these amendments terminated June 30,
2005.
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